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Criminal Complaint
ACCUSED:

George W. Bush

OFFENSE:

Capital Murder, or




Murder, or

Manslaughter, or




Criminally Negligent Homicide.

WHEN & 

May 4, 1999 after 6:00 p.m. in the City of Huntsville, County

WHERE

of Walker, Texas.

CHARGE THAT THE ACCUSED COMMITTED 

THE AFOREMENTIONED CRIMES
1. GENERAL DESCRIPTION OF OFFENSE
On May 4, 1999, JOSE ELIJIO DE LA CRUZ
 was killed by the State of Texas at the Huntsville Unit Penitentiary in Huntsville, Texas in a room arranged for that purpose by intravenous injection of a substance or substances in a lethal quantity under the direct supervision of Gary Johnson, Director of the Texas Department of Criminal Justice-Institutional Division, with the full approval and consent of then Texas Governor George W. Bush. The Houston Chronicle
 and the Corpus Christi Caller-Times
 each reported the time of Mr. Cruz’s death at 6:23 p.m. nine minutes after the lethal injection was started. 

However, the Warrant of Execution for JOSE ELIJIO DE LA CRUZ
 was fatally flawed. Therefore his death was unlawful. U.S. Court of Appeals for the 5th Circuit Judge Emilio M. Garza held in Flores v. Johnson 99-40064 (5th Circuit, 2000) that “what separates the executioner from the murderer is the legal process by which the state ascertains and condemns those guilty of heinous crimes”. If the proper legal process is not followed, then the executioner is not separated from the murderer. The executioner is a murderer, and that's exactly what happened when JOSE ELIJIO DE LA CRUZ was executed on May 4, 1999. Proper legal process was not followed. The death of JOSE ELIJIO DE LA CRUZ was unlawful.

The State of Texas’s lawful authority to deprive a person of his or her life is ultimately provided by the 5th Amendment of the Constitution of the United States of America
, the 14th Amendment of the Constitution of the United States of America
 and Article 1, Section 19 of the Texas Constitution
. However, the State’s authority is clearly limited by “due process of law” and “due course of the law of the land”. For example, the Police cannot beat confessions out of suspects, nor can the prosecution fabricate evidence against a defendant. Nonetheless, even if a person openly and freely confesses to Capital Murder – even a most heinous Capital Murder – the Police do not have the authority to execute that person on the spot. “Due process of law” and “due course of the law of the land” must be followed. “Due process of law” and “due course of the law of the land” must always be followed.

In briefest summary, a Capital Murder offender must first be lawfully arrested, indicted, convicted and sentenced to death. Then even after being lawfully convicted and sentenced to death, the trial Judge does not have the authority to order the execution of the condemned immediately. All death sentences in Texas are subject to automatic and mandatory appeal to the Court of Criminal Appeals
, Texas’s highest criminal court
. 

Additionally, the United States Supreme Court has repeatedly held that the death penalty is different
. Because of its irreversibility, application of the death penalty requires the government (local, state and federal) to be held to the highest standard of care against violation of “due process of law” and “due course of the law of the land” rights. 

Texas law requires that a legal Warrant of Execution be issued before a lawful execution may take place
. Texas Code of Criminal Procedure (CCP) Article 43.15 provides the specific requirements for a legal Warrant of Execution. 

CCP 43.15 reads: 

Whenever any person is sentenced to death, the clerk of the court in which the sentence is pronounced, shall within ten days after the court enters its order setting the date for execution, issue a warrant under the seal of the court for the execution of the sentence of death, which shall recite the fact of conviction, setting forth specifically the offense, the judgment of the court, the time fixed for his execution, and directed to the Director of the Department of Corrections
 at Huntsville, Texas, commanding him to proceed, at the time and place named in the order of execution, to carry the same into execution, as provided in the preceding Article, and shall deliver such warrant to the sheriff of the county in which such judgment of conviction

CCP Article 43.14 provides that the Director of the Texas Department of Criminal Justice-Institutional Division determines and supervises Texas State execution procedure. 

CCP 43.14 reads: 

Whenever the sentence of death is pronounced against a convict, the sentence shall be executed at any time after the hour of 6 p.m. on the day set for the execution, by intravenous injection of a substance or substances in a lethal quantity sufficient to cause death and until such convict is dead, such execution procedure to be determined and supervised by the Director of the institutional division of the Texas Department of Criminal Justice.

It is CCP 43.14 that gives the Director of the Texas Department of Criminal Justice-Institutional Division the necessary “due process of law” and “due course of the law of the land” authority to determine and supervise Texas State execution procedure. But it is the Warrant of Execution, and only the Warrant of Execution, that gives the Director of the Texas Department of Criminal Justice-Institutional Division the necessary “due process of law” and “due course of the law of the land” authority to carry out any specific execution. 

However, the Warrant of Execution for JOSE ELIJIO DE LA CRUZ violated “due process of law” and “due course of the law of the land”. The Warrant of Execution for JOSE ELIJIO DE LA CRUZ issued on February 2, 1999 by Nueces County District Clerk Oscar Soliz was not lawful. The Director of the Texas Department of Criminal Justice-Institutional Division did not have lawful authority to execute JOSE ELIJIO DE LA CRUZ on May 4, 1999. 

The Warrant of Execution for JOSE ELIJIO DE LA CRUZ contained three flaws:

1) CCP 43.14 requires that all executions occur “at any time after the hour of 6:00 p.m.”, but the Warrant of Execution for JOSE ELIJIO DE LA CRUZ commanded the “Director of the Department of Corrections” to have JOSE ELIJIO DE LA CRUZ executed “at any time before the hour of sunrise”. 

2) CCP 43.15 requires that all Warrants of Execution be “directed to the Director of the Department of Corrections at Huntsville, Texas”, but the Warrant of Execution for JOSE ELIJIO DE LA CRUZ was directed to “the Warden of the State Penitentiary at Huntsville, Walker County, Texas.”

3) CCP 43.15 requires that all Warrants of Execution include the “time and place named in the [presiding Judge’s] order of execution”, but in the Warrant of Execution for JOSE ELIJIO DE LA CRUZ the clerk of the court disobeyed the presiding Judge’s order of execution. The Judge's order of execution correctly said “after the hour of 6:00 p.m.”, but the Warrant of Execution incorrectly contained “at any time before the hour of sunrise”.
The most serious flaw was the time in which the Warrant of Execution ordered the Director of the Texas Department of Criminal Justice-Institutional Division to execute JOSE ELIJIO DE LA CRUZ. The Warrant of Execution for JOSE ELIJIO DE LA CRUZ did not comply with CCP 43.14 -- which requires that each execution occur after 6:00 p.m., not “at any time before the hour of sunrise”. The Warrant of Execution for JOSE ELIJIO DE LA CRUZ was unlawful and unenforceable on its face. 
Even though the presiding judge -- 347th District Court Judge Joaquin Villarreal, III -- had the correct instruction in his Order of Execution (that is, JOSE ELIJIO DE LA CRUZ was to be executed “after the hour of 6:00 p.m.”), Judge Villarreal's Order of Execution gave no legal authority to the Director of the Texas Department of Criminal Justice-Institutional Division. The lawful authority for the Director of the Texas Department of Criminal Justice-Institutional Division to proceed with an execution comes from a legal Warrant of Execution and only from a legal Warrant of Execution.  

On May 4, 1999 at approximately 6:23 p.m. JOSE ELIJIO DE LA CRUZ was deprived his life without “due process of law” or “due course of the law of the land”. JOSE ELIJIO DE LA CRUZ’s death on May 4, 1999 was unlawful, and per CCP 43.14 the Director of the Texas Department of Criminal Justice supervised and directed it. Even though Director of the Texas Department of Criminal Justice-Institutional Division did not himself directly cause the death of JOSE ELIJIO DE LA CRUZ, he was a party to it and equally culpable for it. Likewise, then Governor George W. Bush was party to the unlawful death of JOSE ELIJIO DE LA CRUZ and equally culpable for it. 

2. GENERAL DESCRIPTION OF CRIMINAL CULPABILITY
The Texas Constitution provides that the Governor is the “Chief Executive Officer of the State”
, “shall have power to call forth the militia to execute the laws of the State”
 and who “shall cause the laws to be faithfully executed”
. Additionally, before the Governor may enter upon the duties of office, he or she must take the following Oath of Office: 

“I ____________, do solemnly swear (or affirm), that I will faithfully execute the duties of the office of Governor of the State of Texas, and will to the best of my abilities preserve, protect, and defend the Constitution and the laws of the United States and of this State, so help me God.”
 

The Texas Constitution also provides the Governor with the power to grant Executive Clemency
. Even though this Executive Clemency authority is for the most part limited to either accepting or rejecting recommendations by the Board of Pardons and Paroles, the Governor does have unilateral power to grant one reprieve in any capital case for a period not to exceed 30 days. 

The purpose of having this one-time 30-day reprieve authority is so that the Governor (as Chief Executive Officer of Texas) may postpone an execution if there is an unexpected emergency. The very spirit of justice demands easy means to halt (up to the very last moment) a possible wrongful execution. As Governor, George W. Bush had the legal duty to make every reasonable effort to prevent the unlawful execution of JOSE ELIJIO DE LA CRUZ.

Governor Bush also issued many official gubernatorial statements clarifying how he personally saw his official duty regarding the application of the death penalty. A typical statement clarifying his position was contained in Governor Bush’s official decision to commute the death sentence of Henry Lee Lucas to life imprisonment. Specifically, Governor Bush wrote “I take every death penalty case seriously and review each case carefully.” 

As Governor, George W. Bush was an actual and integral party to the supervision and direction of Texas executions. Governor Bush (or his official designate) gave final word via telephone as to whether or not the Director of the Texas Department of Criminal Justice-Institutional Division may proceed with an execution. As Governor, George W. Bush officially acted with intent to promote or assist with the commission of all Texas Executions. The Director of the Texas Department of Criminal Justice-Institutional Division did not proceed with any execution until given consent to proceed by the Texas Governor, or the Governor's acting designate. 

In Texas traditional distinctions between criminal principals and accomplices don’t exist. Each party to an offense may be charged with commission of the offense. That is, each party to an offense may be charged and convicted without the prosecutor having to allege whether or not the offender acted as a principal or as an accomplice. The specific laws defining this are Penal Code Section 7.01 and Section 7.02:

Section 7.01 Parties to an Offense

(a) A person is criminally responsible as a party to an offense if the offense is committed by his own conduct, by the conduct of another for which he is criminally responsible, or by both.

(b) Each party to an offense may be charged with commission of the offense.

(c) All traditional distinctions between accomplices and principals are abolished by this section, and each party to an offense may be charged and convicted without alleging that he acted as a principal or accomplice.
Section 7.02 Criminal Responsibility for Conduct of Another 

(a) A person is criminally responsible for an offense committed by the conduct of another if:

(1) acting with the kind of culpability required for the offense, he causes or aids an innocent or nonresponsible person to engage in conduct prohibited by the definition of the offense;

(2) acting with intent to promote or assist the commission of the offense, he solicits, encourages, directs, aids, or attempts to aid the other person to commit the offense; or

(3) having a legal duty to prevent commission of the offense and acting with intent to promote or assist its commission, he fails to make a reasonable effort to prevent commission of the offense.

(b) If, in the attempt to carry out a conspiracy to commit one felony, another felony is committed by one of the conspirators, all conspirators are guilty of the felony actually committed, though having no intent to commit it, if the offense was committed in furtherance of the unlawful purpose and was one that should have been anticipated as a result of the carrying out of the conspiracy.
Per Penal Code Section 7.01(a)(3), Governor Bush was criminally responsible for the unlawful execution of JOSE ELIJIO DE LA CRUZ. Governor Bush had the legal duty to prevent the unlawful execution of JOSE ELIJIO DE LA CRUZ, but instead promoted or assisted in carrying out that execution, making no reasonable effort to prevent it. Governor Bush ought to have read and been aware of the substantial and unjustifiable risk that the Warrant of Execution for JOSE ELIJIO DE LA CRUZ was unlawful. Governor Bush’s failure to perceive that risk constituted a gross deviation from standard care that an ordinary person would have exercised. 

Governor Bush is not shielded from prosecution by general defenses to criminal responsibility
. There is no evidence that Governor Bush or the Director of the Texas Department of Criminal Justice-Institutional Division requested a legal opinion regarding their official duties associated with the execution of JOSE ELIJIO DE LA CRUZ from the Texas Attorney General per Texas Government Code (GC) Section 402.042, “Questions of Public Interest and Official Duties”:
(a) On request of a person listed in Subsection (b), the attorney general shall issue a written opinion on a question affecting the public interest or concerning the official duties of the requesting person.

(b) An opinion may be requested by:

(1) the governor;

(2) the head of a department of state government;

(3) a head or board of a penal institution;

(4) a head or board of an eleemosynary institution;

(5) the head of a state board;

(6) a regent or trustee of a state educational institution;

(7) a committee of a house of the legislature;

(8) a county auditor authorized by law; or

(9) the chairman of the governing board of a river authority.

(c) A request for an opinion must be in writing and sent by certified or registered mail, with return receipt requested, addressed to the office of the attorney general in Austin. The attorney general shall:

(1) acknowledge receipt of the request not later than the 15th day after the date that it is received; and

(2) issue the opinion not later than the 180th day after the date that it is received, unless before that deadline the attorney general notifies the requesting person in writing that the opinion will be delayed or not rendered and states the reasons for the delay or refusal.

(d) The attorney general and the requesting person by written agreement may waive the provisions of Subsections (a) and (c) if the waiver does not substantially prejudice any person's legal rights.

The Texas Office of the Attorney General (OAG) webpage
 apparently contains all of the OAG Opinions issued since July 20, 1973. Rigorous use of the associated search engine found no Opinion requests from anyone, the Office of the Governor, the Texas Department of Criminal Justice or otherwise, regarding JOSE ELIJIO DE LA CRUZ. Additionally, there is no evidence that there’s any specific case law precedent that allows a Texas execution to proceed when based on a flawed Warrant of Execution. 

Because the U.S. Supreme Court has repeatedly ruled that the death penalty is different, it is the obligation of the State of Texas and all its associated government officials to be especially prudent and conscientious when considering their personal role in the application of the death penalty. Just as it’s no defense from prosecution for a husband who just killed his terminally ill wife to argue “I just wanted to put her out of her misery”, it was no defense for Governor Bush to have said something like “so the Warrant of Execution was flawed, he was going to be executed anyway”.

3. SPECIFIC DESCRIPTION FOR CAPITAL MURDER


First and foremost, this complaint for Capital Murder is made with the explicit condition that the death penalty not be sought. Otherwise, this complaint for Capital Murder will be withdrawn. 

The Texas State Statute for Capital Murder is contained within Penal Code Section 19.03. Penal Code Sections 19.03(a)(3) and 19.03(a)(7)(B) read as follows:

Section 19.03(a)(3)

The person commits the murder for remuneration or the promise of remuneration or employs another to commit the murder for remuneration or the promise of remuneration. 

Section 19.03(a)(7)(B)

The person murders more than one person during different criminal transactions but the murders are committed pursuant to the same scheme or course of conduct. 

Texas Penal Code Section 19.02(b)(1) defines Murder as “intentionally or knowingly caus[ing] the death of an individual”. 
Texas Penal Code Section 6.03 is entitled “Definitions of Culpable Mental States”, and it defines intentional and knowing as follows: 

INTENTIONAL: A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

KNOWING: A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

Texas Code of Criminal Procedure Article 43.18 is entitled “Executioner”, and it reads:

The Director of the Texas Department of Corrections shall designate an executioner to carry out the death penalty provided by law. 

JOSE ELIJIO DE LA CRUZ was killed on May 4, 1999. Per the section above labeled “1. GENERAL DESCRIPTION OF OFFENSE” the death of JOSE ELIJIO DE LA CRUZ was unlawful. Per CCP 43.15 the Director of the Texas Department of Criminal Justice-Institutional Division supervised JOSE ELIJIO DE LA CRUZ’s unlawful death. Per his sworn duty as Governor of Texas to prevent unlawful acts, George W. Bush was a criminal culpable party to JOSE ELIJIO DE LA CRUZ’s unlawful death. As Governor, George W. Bush's conscious objective was for JOSE ELIJIO DE LA CRUZ to be put to death on May 4, 1999 at the Huntsville Unit Penitentiary in Huntsville, Texas in a room arranged for that purpose by intravenous injection of a substance or substances in a lethal quantity. That was knowing and intentional conduct. 

Per CCP 43.18 an individual (the Executioner) was employed by the Director of the Texas Department of Criminal Justice-Institutional Division to kill JOSE ELIJIO DE LA CRUZ for remuneration. Per Texas Penal Code Section 19.03(a)(3), the Director of the Texas Department of Criminal Justice-Institutional Division committed Capital Murder. He “employ[ed] another to commit the murder for remuneration”. Per Penal Code Sections 7.01 (Party to an Offense) and Section 7.02 (Criminal Responsibility for the Conduct of Another), George W. Bush was a party to the commission of Capital Murder, and equally culpable for it.  

Separately, if in addition to JOSE ELIJIO DE LA CRUZ it can be shown that another unlawful Warrant of Execution has been issued for anyone executed while George W. Bush was Governor of Texas, then George W. Bush committed, or was a party to the commission of Capital Murder per Texas Penal Code 19.03(a)(7)(B). 

It is the same scheme or course of conduct to proceed with an execution based upon an unlawful Warrant of Execution. An unlawful execution is murder – “intentionally or knowingly causing the death of an individual.” Each execution (murder) based upon an unlawful Warrant of Execution is a different criminal transaction. If more than one person has been unlawfully executed, then George W. Bush has been party to the murders of “more than one person during different criminal transactions, but the murders are committed pursuant to the same scheme or course of conduct”. 
4. SPECIFIC DESCRIPTION FOR MURDER

The Texas State Statute for Murder is contained within Penal Code Section 19.02. Penal Code Section 19.02(b)(1) reads:

A person commits an offense [of murder] if he intentionally or knowingly causes the death of an individual.

If no additional unlawful Warrant of Execution can be found for anyone else executed while George W. Bush was Governor of Texas, then George W. Bush did not commit CAPITAL MURDER per Penal Code Section 19.03(a)(7)(B). Separately, if in spite of CCP 43.18, which required that the Director of the Texas Department of Criminal Justice-Institutional Division designate an individual (the Executioner) to execute JOSE ELIJIO DE LA CRUZ, it can be shown that George W. Bush wasn’t personally or strictly a party to the employment of the Executioner for remuneration, then George W. Bush did not commit Capital Murder per Penal Code Section 19.03(a)(3). 

However, George W. Bush was a party to the commission of Murder. The Director of the Texas Department of Criminal Justice-Institutional Division did intentionally or knowing cause the death of JOSE ELIJIO DE LA CRUZ, and Governor Bush was an intentional or knowing party to it. 

5. SPECIFIC DESCRIPTION FOR MANSLAUGHTER

The Texas State Statute for Manslaughter is contained within Penal Code Section 19.04, and it reads:

A person commits an offense [of manslaughter] if he recklessly causes the death of an individual. 

Texas Penal Code Section 6.03 is entitled “Definitions of Culpable Mental States”, and it defines reckless as follows:

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.
If it can be shown that JOSE ELIJIO DE LA CRUZ’s death (even though intentional or knowing) was fundamentally a result of the Director of the Texas Department of Criminal Justice-Institutional Division's reckless disregard for the flaws with the Warrant of Execution for JOSE ELIJIO DE LA CRUZ, then JOSE ELIJIO DE LA CRUZ's death was manslaughter. As a party to the offense Governor Bush’s culpability would also be no greater than reckless, and his offense would be manslaughter.  

An email message was addressed to the Director of the Texas Department of Criminal Justice-Institutional Division before 1:00 p.m. on May 4, 1999 warning him that there might be a problem with the Warrant of Execution for JOSE ELIJIO DE LA CRUZ
. Andrew Davis, the Texas Department of Criminal Justice Website Coordinator confirmed receipt of this warning to Director of the Institutional Division. Andrew Davis said that he printed out and faxed the contents of this email message to Director of the Institutional Division at 14:01 on May 4, 1999
. 

The email warning and Andrew Johnson’s confirmation shows that the Director of the Institutional Division was aware of, but chose consciously to disregard, the risk that the Warrant of Execution for JOSE ELIJIO DE LA CRUZ was indeed unlawful. The Director of the Texas Department of Criminal Justice-Institutional Division acted with recklessness, and that recklessness caused the death of JOSE ELIJIO DE LA CRUZ. The email reply
 from the Texas Department of Criminal Justice two days after JOSE ELIJIO DE LA CRUZ was executed clearly demonstrated Director of the Texas Department of Criminal Justice-Institutional Division’s deliberate indifference concerning the risk that the Warrant of Execution for JOSE ELIJIO DE LA CRUZ was unlawful. 

An email message was also addressed to the Texas Attorney General John Cornyn at approximately 12:30 p.m. on May 4, 1999 warning him that there might be a problem with the Warrant of Execution for JOSE ELIJIO DE LA CRUZ
. Gena Bunn of the Texas Office of the Attorney General issued an email reply at approximately 4:00 p.m. that same afternoon
. Ms. Bunn confirms that the execution date for JOSE ELIJIO DE LA CRUZ was not set to soon. She also confirms that Judge Villarreal's Order of Execution properly set the time for the execution of JOSE ELIJIO DE LA CRUZ at “after the hour of 6:00 p.m. ” However, Ms. Bunn completely ignores that fact that it is the Warrant of Execution, and only the Warrant of Execution, issued by Nueces County District Clerk Oscar Soliz that would have given the Director of the Texas Department of Criminal Justice-Institutional Division the lawful authority to have proceed with the execution of JOSE ELIJIO DE LA CRUZ on May 4, 1999. Furthermore, as stated earlier here on page 12, there is no evidence that the Texas Attorney General issued an official opinion granting the Director of the Texas Department of Criminal Justice-Institutional Division lawful permission to proceed with the execution of JOSE ELIJIO DE LA CRUZ in spite of the flawed Warrant of Execution. Ms. Bunn's email message is no defense for either the Director of the Texas Department of Criminal Justice-Institutional Division, or for George W. Bush. 

If the culpable mental states of intentional or knowing cannot be shown (as argued in “3. SPECIFIC SHOWING FOR CAPITAL MURDER” or “4. SPEDIFIC SHOWING FOR MURDER”), then the Director of the Department of Criminal Justice-Institutional Division committed Manslaughter (or was a party to the commission of Manslaughter), and Governor Bush was a also party to the commission of Manslaughter. 

6. SPECIFIC DESCRIPTION FOR CRIMINALLY

NEGLIGENT HOMICIDE

The Texas State Statute for Criminally Negligent Homicide is contained within Penal Code Section 19.05, and it reads:

A person commits an offense [of criminally negligent homicide] if he causes the death of an individual by criminal negligence. 


The culpable mental state of criminal negligence is contained within Texas Penal Code Section 6.03(d), and it reads:

A person acts with criminal negligence, or is criminally negligent, with respect to circumstances surrounding his conduct or the result of his conduct when he ought to be aware of a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.
The argument above labeled “1. GENERAL DESCRIPTION OF OFFENSE” unto itself shows that Governor Bush was a party to the commission of Criminally Negligent Homicide. Governor Bush ought to have read and been aware of the substantial and unjustifiable risk that the Warrant of Execution for JOSE ELIJIO DE LA DRUZ was unlawful. Governor Bush’s failure to perceive that risk constituted a gross deviation from standard care that an ordinary person would have exercised.

If Capital Murder, Murder or Manslaughter cannot be shown, then George W. Bush was a party to the commission of Criminally Negligent Homicide. 

I, the undersigned complainant being duly sworn, state that the proceeding is true and correct to the best of my knowledge and belief. I am over the age of 18 and otherwise competent to make this affidavit. 

Against the Peace and Dignity of the State.

_________________________ 

Ward Larkin, Complainant

SUBSCRIBED AND SWORN TO before me this 22nd day of December, 2000 to certify my hand and seal of office.

__________________________ 

Notary Public, State of Texas
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Killer executed for stabbing disabled CorpusChristi man in 1987

By MICHAEL GRACZYK

Associated Press

HUNTSVILLE - A parolee who blamed his criminal behavior on inhaling spray paint fumes was executed Tuesday for stabbing and robbing a disabled Corpus Christi man almost a dozen years ago.

Jose De La Cruz , who turned 31 last week, was pronounced dead at 6:23 p.m., nine minutes after the lethal injection was started.

De La Cruz declined to make a final statement. As the drugs took effect, he took one deep breath and grunted three times before he stopped breathing.

De La Cruz was on parole for burglary when he killed 24-year-old Domingo Rosas, the boyfriend of a cousin. De La Cruz had been released from prison after serving less than four months of a five-year sentence.

He was the 11th condemned Texas inmate to receive lethal injection this year and the second within a week. Another execution is set for tonight. 

De La Cruz , who had an appeal rejected by a federal appeals court more than a year ago, asked that no additional legal maneuvers be taken on his behalf.

"I've already made amends with myself," he said in a recent death row interview. "I'm at total peace with my case. I'm not innocent. That man had every right to live just like I did."

De La Cruz , who was 19 at the time, had been visiting at Rosas' home and drinking with the victim a few evenings before the slaying. He returned early June 1, 1987 and used a knife to kill Rosas and steal a television, video recorder and stereo, which he sold later in the day for about $80. Authorities said the victim's neck also was broken and it appeared the attack began while he was in his wheelchair.
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Rosas had been disabled since the age of 3 when a television antenna pierced his face and entered his brain, leaving him partially paralyzed and mentally impaired.

When he was arrested that night for public intoxication, De La Cruz , who was carrying the victim's driver's license and credit cards, told officers he was Rosas and eventually was released. He was arrested two days after the killing when he went to Rosas' bank and tried to withdraw money. By that time, authorities knew Rosas had been murdered.

De La Cruz initially denied any involvement in the murder but led detectives to people who bought the stolen items from him. Blood stains on his clothing also matched the blood of the victim.

De La Cruz said his addiction to inhaling spray paint, beginning at age 10, got him high and allowed him to fantasize.

"It was mind-altering," he said.

Today , Clydell Coleman, a 62-year-old Waco man with a criminal record that stretches back to 1954, was set to die for the 1989 murder of an 87-year-old woman who was beaten with a hammer and then strangled with her own stocking.

Copyright notice: %3B All materials in this archive are copyrighted by Houston Chronicle Publishing Company Division, Hearst Newspapers Partnership, L.P., or its news and feature syndicates and wire services. No materials may be directly or indirectly published, posted to Internet and intranet distribution channels, broadcast, rewritten for broadcast or publication or redistributed in any medium. Neither these materials nor any portion thereof may be stored in a computer except for personal and non-commercial use.
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Wednesday, May. 5, 1999 

A lonely death for a killer 

De La Cruz executed for local slaying 

By NOVELDA SOMMERS  Staff Writer 

HUNTSVILLE -- In his final hours before death, Jose De La Cruz was alone. 

The death row inmate who was convicted of murdering and robbing a disabled man had no prison visitors in the weeks before his execution Tuesday. He declined a last meal and did not issue a final statement. 

No family members witnessed the Corpus Christi man's death, and prison officials said his last visitor on March 10 was not a relative. 

He was pronounced dead at 6:23 p.m. 

De La Cruz, 31, was convicted in 1988 of stabbing to death 24-year-old Domingo Rosas. Rosas was an epileptic who also was partially paralyzed from a childhood accident. 

"I'm kind of speechless," said Diana Rosas-Medina, Rosas' sister, who said her family wanted to attend the execution, but could not afford to take off work and make the trip from California to Huntsville. 

"It just kind of brought all of those feelings back," she said in a telephone interview. 

Rosas-Medina described her brother as fiercely independent, but also lonely. 

Rosas-Medina said if she could have spoken with De La Cruz, she would have told him she wished he had stayed away from her brother. She said De La Cruz's execution was necessary and just, but she said it was sad that he was alone when he died. 

"You would think someone would have some sympathy for him," Rosas-Medina said. 

 Reading and television 

On Monday and Tuesday, De La Cruz slept, sat on his bunk, watched television and read, according to a log of his final 36 hours. 

Nine minutes after De La Cruz was injected with a lethal mixture of drugs, he died. 
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In 1988, he was offered a deal that would have sent him to prison for 50 years for aggravated robbery. But he refused, telling the media after the trial that he wanted to see the criminal justice system operate. 

At 6:14 p.m. Tuesday, as he lay strapped to a gurney in the blue-walled death chamber of The Walls unit in downtown Huntsville, the warden asked De La Cruz whether he wished to make a statement. "No sir," De La Cruz answered. 

De La Cruz lay still -- dressed in prison whites, white and black tennis shoes and dark-rimmed eyeglasses -- as the lethal injection was administered. A chaplain stood at De La Cruz's right foot, with his hand on the condemned man's leg. 

De La Cruz sucked in a breath and snorted several times before becoming pale and still. 

The execution was the 11th this year in Texas and the second within a week. 

 Volunteered for execution 

 De La Cruz volunteered to be executed, meaning he had decided not to pursue further appeals. A death sentence is automatically appealed to the Texas Court of Criminal Appeals. 

Defense attorney James Lawrence argued during the trial that there was no evidence his client would be a continuing threat to society. De La Cruz was a drug addict who said he started sniffing paint when he was 10 and progressed to harder drugs. 

De La Cruz did not have a violent past before his murder conviction, Lawrence said. Evidence presented during the trial showed that De La Cruz was convicted of a 1985 burglary. 

Against his lawyers' advice, De La Cruz held a news conference after his sentencing for Rosas' murder, during which he said he was ready to die and that he would not pursue an appeal. 

He later fired his lawyers and appealed his conviction. 

 The attack 

 Rosas was stabbed three times in the neck and three times in the chest. He also suffered a broken neck, but an autopsy showed he incurred the injury after he had already died from one of the chest wounds. 

Police arrested De La Cruz on June 3, 1987, at the Nueces National Bank after he attempted to withdraw $350 from Rosas' savings account, testimony showed. De La Cruz said he did not know Rosas' body had been discovered when he went to the bank. 

ATTACHMENT BUSH-2, Page 3

A bank employee testified during De La Cruz's capital murder trial that De La Cruz identified himself as Rosas. The bank teller compared De La Cruz's signature to a signature on file and noticed they did not match. Another bank employee remembered reading in the newspaper that Rosas had been killed. 

Staff writer Novelda Sommers can be reached at 886-3774 or by e-mail at sommersn@caller.com 

NO. 87-CR-1108-H

THE STATE OF TEXAS



IN THE 347TH DISTRICT

1) COURT

JOSE DE LA CRUZ




NUECES COUNTY, TEXAS

WARRANT OF EXECUTION

THE STATE OF TEXAS TO THE WARDEN OF THE STATE PENITENTIARY 

AT HUNTSVILLE, WALKER COUNTY, TEXAS, GREETING:


WHEREAS:


On the 7th day of June, A.D., 1988, in the 347th District Court of Nueces County, Texas, JOSE DE LA CRUZ, was duly and legally convicted of the crime of Capital Murder as fully appears in the judgment of said Court entered upon the minutes of said Court as follows, to wit:

 "THE STATE OF TEXAS V. JOSE DE LA CRUZ, IN THE DISTRICT COURT OF NUECES COUNTY, NO. 87-CR-1108-H, 347TH JUDICIAL DISTRICT OF TEXAS VERDICT; JUDGMENT AND SENTENCE -- CAPITAL MURDER DATE:  JUNE 7, 1988


This case was called for trial on MAY 16, 1988. Both parties appeared and announced ready for trial. 


The following attorneys appeared for the State: PAULA WYATT


The following attorneys appeared for the defendant: ALFRED MONTELONGO AND JAMES LAWRENCE


A jury of twelve was selected and sworn. The indictment was read in the presence of the jury. The defendant entered a plea of not guilty to the offense of capital murder. Evidence was submitted to the jury on the issue of guilt. The jury received the court’s charge, heard the arguments of counsel, and retired to determine its verdict. 


On JUNE 6, 1988, the jury returned the following verdict:  ‘We, the Jury find the Defendant, JOSE DE LA CRUZ, guilty of Capital Murder as alleged in the indictment.







/s/Monte M. Martin







PRESIDING JUROR’


Evidence was submitted on the issue of punishment.  The jury received the court’s charge on the issue of punishment, heard the arguments of counsel, and retired to determine its verdict.


On JUNE 7, 1988, the jury returned the following verdict on punishment: ‘The Special Issues, with forms for your answers, are as follows:

SPECIAL ISSUE NO. 1


Was the conduct of the Defendant, JOSE DE LA CRUZ, that caused the death of the deceased, Domingo Rosas, committed deliberately and with the reasonable expectation that the death of the deceased of another would result?

ANSWER


We, the Jury, unanimously find and determine beyond a reasonable doubt that the answer to this Special Issue is "Yes".







/s/Monte M. Martin







PRESIDING JUROR

SPECIAL ISSUE NO. 2


Is there a probability that the defendant, JOSE DE LA CRUZ, would commit criminal acts of violence that would constitute a continuing threat to society?

ANSWER


We, the Jury, unanimously find and determine beyond a reasonable doubt that the answer to this Special Issue is "Yes".

/s/Monte M. Martin







PRESIDING JUROR

VERDICT


We, the Jury, return in open court the above answer as our answers to the Special Issues submitted to us, and the same is our verdict in this case. 

/s/Monte M. Martin







PRESIDING JUROR


It is ordered, adjudged, and decreed by the Court in accordance with the jury's verdict, that the defendant, JOSE DE LA CRUZ, is guilty of the offense of CAPITAL MURDER and that he be punished by DEATH.


The court further finds beyond a reasonable doubt that the offense was committed on JUNE 1, 1987.


Before pronouncing sentence, the defendant was asked if there was any reason why sentence should not be pronounced.  The defendant gave no reason to prevent sentencing.  In open court, in the presence of defendant and defendant's counsel, the court pronounced sentence as follows:


It being the judgment of this court that the defendant, JOSE DE LA CRUZ, is guilty of the offense of CAPITAL MURDER and that his punishment be by DEATH, it is the order of this Court that the punishment be carried into execution in the manner prescribed by law. Appeal of this sentence to the Court of Criminal Appeals is automatic. The sentence is suspended until the decision of the Court of Criminal Appeals has been received by this Court. The Sheriff of Nueces County, or an authorized agent of the State of Texas, is hereby ordered to deliver the defendant to the Texas Department of Corrections to await the action of the Court of Criminal Appeals and the further orders of this Court.  Defendant is remanded to jail to await transfer to the penitentiary. 


Sentence was pronounced on JUNE 7, 1988.


Signed and entered on this date: JUNE 9, 1988. 

/s/JOAQUIN VILLARREAL, III

JOAQUIN VILLARREAL, III

JUDGE PRESIDING"

AND


WHEREAS, on the 2ND day of FEBRUARY, 1999, the said Court pronounced sentence upon the said JOSE DE LA CRUZ, in accordance with said judgment fixing the time of the execution of the said JOSE DE LA CRUZ for after the hour of 6:00 p.m. on TUESDAY, the 4TH day of MAY, 1999, as fully appears in the sentence of the Court entered upon the minutes of said Court as follows, to wit:

"This 2nd day of February, 1999, this cause again being called, the State appeared by her Assistant District Attorney, ANNE L. MULLIGAN, and the defendant JOSE ELIJIO DE LA CRUZ was brought into open court in person in charge of the sheriff/officers of the Texas Department of Criminal Justice-Institutional Division, along with the defendant's counsel, DAVID GENENDER, for the purpose of having the sentence of the law pronounced in accordance with the verdict and judgment herein rendered and entered against him at a former term of this Court, to wit:  on the 7th day of June 1988. The verdict and judgment were reviewed on direct appeal by the Texas Court of Criminal Appeals. Subsequently, on March 11, 1992, the judgment of the trial court was affirmed by the decision of the Texas Court of Criminal Appeals. The United States Supreme Court denied De La Cruz' petition for writ of certiorari on October 5, 1992. Thereafter, defendant filed an Application for Writ of Habeas Corpus under Article 11.071, V.A.C.C.P. which was reviewed by the Texas Court of Criminal Appeals and denied by order entered on the 1st day of March 1995 copies of which are on file among the papers in this cause. 

This is a subsequent order setting execution date issued by this court, previous orders having been entered on June 19, 1992 and on January 28, 1993. 

Before pronouncing sentence, the defendant was asked if there was any reason why sentence should not be pronounced. The defendant gave no reason to prevent sentencing. Whereupon the Court proceeded, in the presence of the said defendant, JOSE ELIJIO DE LA CRUZ, and his counsel DAVID GENENDER to pronounce sentence against him as follows:

It is the order of the Court that the defendant JOSE ELIJIO DE LA CRUZ, who has been adjudged guilty of the offenses of CAPITAL MURDER, and whose punishment has been assessed at DEATH, in accordance with the verdict of the jury, shall after the hour of 6:00 p.m. on TUESDAY, THE 4TH DAY OF MAY, 1999, at the State Penitentiary at Huntsville, Texas, be caused to die by intravenous injection of a substance or substances in a lethal quantity sufficient to cause death into the body of JOSE ELIJIO DE LA CRUZ until he is dead. The clerk is ordered to issue a death warrant in accordance with this sentence directed to the Warden of the State Penitentiary at Huntsville, Texas, and deliver such warrant to the Sheriff of Nueces County to be by him delivered to the warden, together with the said JOSE ELIJIO DE LA CRUZ. JOSE ELIJIO DE LA CRUZ is remanded to the jailor or to the custody of officers of the Texas Department of Criminal Justice, Institutional Division to await transportation to Huntsville, and execution of this sentence. 

Sentence was pronounced on FEBRUARY 2ND, 1999.

Signed and entered on this date: FEBRUARY 2ND, 1999.






/s/Joaquin Villarreal, III






JOAQUIN VILLARREAL, III






JUDGE PRESIDING"

These are therefore to command you to execute the aforesaid judgment and sentence at any time before the hour of sunrise on TUESDAY, the 4 TH day of MAY, 1999 at the State Penitentiary at Huntsville in the room arranged for that purpose by the intravenous injection of a substance or substances in a lethal quantity, sufficient to cause death, into the body of the said JOSE DE LA CRUZ until he is dead. 

HEREIN fail not, and due return make hereof in accordance with law witness my signature and seal of office on this the  2nd day of FEBRUARY, 1999. 



/s/Oscar Soliz District Clerk by Leonor Cantu, Deputy



CLERK OF THE 347TH DISTRICT COURT



NUECES COUNTY, TEXAS
ATTACHMENT BUSH-4a

Subject:                URGENT: Attention Director Gary Johnson

     Date:               Tue, 04 May 1999 12:46:15 -0500

        To:               webmaster@tdcj.state.tx.us

May 4, 1999

Gary Johnson, Director Institutional Division

Texas Department of Criminal Justice

P.O. Box 99

Huntsville, Texas 77342-0099

Dear Mr. Johnson,

I write regarding today’s (May 4th) scheduled execution of Jose Elijio De La Cruz. I have reason to be suspicious of the validity and legality of the "Warrant of Execution" for Mr. De La Cruz. I haven’t been able to obtain a copy of the Warrant of Execution for Mr. De La Cruz from the Nueces County District Clerk’s Office, so I don’t know if in fact there is a problem, but recent actions make me at least suspicious.

On January 20, 1999 Texas District Judge Joaquin Villareal (sic) signed a flawed "Warrant of Execution" for Jeffery Carlton Doughtie. [See attachment.] The Warrant of Execution set a March 25, 1999 execution date, in violation of CCP Art 43.141 (c): "The first execution date may not be earlier than the 91st day after the date the convicting court enter the order setting the execution date."

Additionally, the Warrant of Execution for Mr. Doughtie contains the command to The Texas Department of Criminal Justice is "… to execute the aforesaid judgment and sentence at any time before the hour of 6:00 P.M. on Thursday, the 25th day of March A.D., 1999 …." which is in violation of CCP Art 43.14: "… the sentence shall be executed at any time after the hour of 6 p.m. on the date set for the execution, …."

Mr. Doughtie chose to resume his appeals, so the issue of the flaws associated with his Warrant of Execution are mute. However, on February 2, 1999 (less than two weeks later) the same Texas District Judge (Joaquin Villareal (sic)) signed the Warrant of Execution for Jose Elijio De La Cruz. Since Judge Villareal (sic) signed a flawed Warrant of Execution for Jeffery Doughtie, it’s reasonable to suspect that he signed a flawed Warrant of Execution for Jose Elijio De La Cruz.

Please confirm the legality and validity of the Warrant of Execution for Jose Elijio De La Cruz.
ATTACHMENT BUSH-4b

Subject:           Re: URGENT: Attention Director Gary Johnson

    Date:           Tue, 4 May 1999 14:16:27 -0500

   From:           "webmaster" <webmaster@tdcj.state.tx.us>

Besides forwarding your original email to the Institutional Division Ombudsman (who would forward it to Gary Johnson), I printed out and faxed the contents of your e-mail, including the Warrants of Execution to Mr. Johnson at 14:01 as well as alerting his office by phone of what was being sent. In addition, I did the same to Mr. Hornsby at the Board of Pardons & Paroles, Executive Clemency at 14:06

Andrew Davis

TDCJ Website Coordinator

ATTACHMENT BUSH-4c

Subject:                DELACRUZ, Jose TDCJ-ID#000908

    Date:                Thu, 6 May 1999 11:41:05 -0500

   From:                David Stump <inst.div@tdcj.state.tx.us>

This is in response to your e-mail dated May 4, 1999.

Records reflect Offender De La Cruz was executed on May 4, 1999.  For future reference, any question regarding the validity of the offender's "Warrant of Execution" should be directed to the court that issued the warrant.  You could also contact the offender's attorney who would be working on his appeal.

It is not the TDCJ's responsibility to determine the validity of a court order.  This agency is charged with confining Death Row offenders and carrying out punishment once the court sets an execution date.

I hope this information is helpful.

Sincerely,

TDCJ-ID Office of Ombudsman

� The Texas Department of Criminal Justice describes Jose Elijio De La Cruz as follows: Born on April 26, 1968; Hispanic; 5 feet 9 inches tall; brown eyes; black hair. 


� See attachment labeled BUSH-1, printout of May 5, 1999 article downloaded from the Houston Chronicle Archives webpage http://www.chron.com/content/archive/index.mpl


� See attachment labeled BUSH-2, printout of May 5, 1999 article downloaded from Corpus Christi Caller-Times webpage. http://www.caller.com/autoconv/newslocal99/newslocal1134.html


� See attachment labeled BUSH-3. 


� See U.S. Supreme Court case Callins v. Collins (510 U.S. 1141 (1994)) Scalia, J., concurring in the denial of certiorari. “The Fifth Amendment provides that ‘no person shall be held to answer for a capital … crime, unless on a presentment or indictment of a Grand Jury … nor be deprived of life … without due process of law.’ This clearly permits the death penalty to be imposed, and establishes beyond doubt that the death penalty is not one of the ‘cruel and unusual punishments’ prohibited by the Eight Amendment.” 


� “No State shall … deprive any person of life …without due process of law.”


� “No citizen of this State shall be deprived of life ... except by the due course of the law of the land.”


� Texas Code of Criminal Procedure Article 42.04: “When a defendant is sentenced to death, no date shall be set for the execution of sentence until after the receipt by the clerk of the trial court of the mandate of affirmation of the court of criminal appeals.”


� The Texas Supreme Court only hears civil cases, not criminal cases.


� See Gregg v. Georgia (428 U.S. 153 (1976)) “there is no question that death as a punishment is unique in its severity and irrevocability”; Satterwhite v. Texas  (486 U.S. 249 (1988)) “the awesome severity of a sentence of death makes it qualitatively different from all other sanctions”; Lockett v. Ohio (438 U.S. 586 (1978)) “the qualitative difference between death and other penalties calls for a greater degree of reliability”.


� Unlike some other states, the Governor in Texas does not set execution dates, nor does the Governor sign the Warrant of Execution. In Texas an execution date is set by the presiding judge of the original trial court, and the associated Warrant of Execution is issued by the clerk of the same original trial court.


� Texas Government Code, Chapter 491.001(b)(5) provides that in reference to other laws “Department of Corrections” means the Institutional Division of the Texas Department of Criminal Justice. 


� Texas Constitution, Article 4, Section 1. 


� Texas Constitution, Article 4, Section 7.


� Texas Constitution, Article 4, Section 10. 


� Texas Constitution, Article 16, Section 1. 


� Texas Constitution, Article 4, Section 11. 


� See Penal Code Chapter 8: General Defenses to Criminal Responsibility. Provided defenses include Insanity, Mistake of Fact, Mistake of Law, Intoxication, Duress, Entrapment and Age. 


� http://www.oag.state.tx.us/opinopen/opinhome.htm


� See Attachment labeled BUSH-4a


� See Attachment labeled BUSH-4b


� See Attachment labeled BUSH-4c


� See attachment labeled BUSH-5a.


� See attachment labeled BUSH-5b.





